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〔1〕〔2〕Cfr.Cicerone, Dei Doveri, A cura di Dario Arfelli, Oscar Mondadori, Bologna,1994,p.253.
〔3〕See Barbara Biscotti,Debtor's Fraud in Roman Law. An Opportunity for some Brief Remarks on the Concept of Raud, In 17（2）
Fundamina 2011, p.3.







































〔10〕参见《学说汇纂（第 13卷）：要求返还物的诉讼》，张长绵译，中国政法大学出版社 2016年版，第 99页。
〔11〕参见同上书，第 133页。
〔12〕See The Civil Law including The Twelve Tables,The Institutes of Gaius, The Rules of Ulpian, The Opinions of Paulus, The Enact－
ments of Justinian,and The Constitution of Leo,Trans. and edited by S.P.Scott, Cincinnati,The General Trust Company,1932,Vol.
XV,p.58.
〔13〕参见前引〔10〕，张长绵译书，第 116页。
〔14〕See The Civil Law including The Twelve Tables,The Institutes of Gaius, The Rules of Ulpian, The Opinions of Paulus, The Enact－
ments of Justinian,and The Constitution of Leo,Trans. and edited by S.P.Scott, Cincinnati,The General Trust Company,1932,Vol.
XV,pp.58s.
〔15〕Cfr.Rosa Mentxaka,'Stellionatus',In Bolletino dell'Istituto di Diritto romano,Terza Serie Vol.XXX,p.321.
〔16〕See The Digest of Justinian,Vol.4, edited by Mommsen and Alan Watson,University of Pennsylvania Press, Philadelphia,1985,p.
791.
〔17〕See The Digest of Justinian,Vol.2, edited by Mommsen and Alan Watson,University of Pennsylvania Press, Philadelphia,1985,p.
489.



























案型 3、4、5、6，但不能涵盖其他案型，尽管《阿根廷刑法典》第 173条第 9项采用这一定义。〔25〕维基百





〔19〕See The Digest of Justinian,Vol.3, edited by Mommsen and Alan Watson,University of Pennsylvania Press, Philadelphia,1985,p.
461.
〔20〕See The Digest of Justinian,Vol.4, edited by Mommsen and Alan Watson,University of Pennsylvania Press, Philadelphia,1985,p.
791.
〔21〕参见黄风：《罗马法词典》，法律出版社 2002年版，第 234页及以次。
〔22〕Véase Ruben E.Figari, Bases Dotrinales y Jurisprudenciales del Estelinato, pag.2,Sobre https://www. terragnijurista.com.ar/doctrina/
bases.htm,2018年 5月 31日.
〔23〕Véase Jesus Zamora Pierce, El Fraude,Editoriale Porrua,Mexico,2003,pag.4.




































〔28〕See Max Radin, Faudulent Conveyances at Roman Law,In Virginia Law Review, Vol.18.No.2（Dec.1931）,p.111.
〔29〕在这一方面，何某林案很典型。案情如下：34岁的工人何冠林于 1982年 9月与陈某琦登记结婚，育有一子。1989年 3月，何
某林认识了 37岁的女工陈某容，便隐瞒自己已婚的事实与之谈恋爱。何某林为达到与陈结婚的目的，使用涂改户口本及伪





〔30〕参见乌尔比安：《论行省执政官的义务》第 8卷。D.47,20,3,1。See The Digest of Justinian,Vol.4, edited by Mommsen and Alan
Watson,University of Pennsylvania Press, Philadelphia,1985,p.791.
〔31〕参见前引〔27〕，徐国栋书，第 582页。





































〔34〕See The Digest of Justinian,Vol.4, edited by Mommsen and Alan Watson,University of Pennsylvania Press, Philadelphia,1985,p.791.





〔42〕Cfr.Antonino Milazzo, Res in Commercio and Res Extra Commercium: Reflections of Romans Jurists and Categories of Modem Law,
6 J.Fac.L.Inonu U.253（2015）





































〔45〕Cfr. E. Levy & E. Rabel, Index interpolationum quae in Iustiniani Digestis inesse dicuntur, Tomus I. Ad libros digestorum I-
XXpertinens, Weimar 1929,p.84.
〔46〕关于日耳曼法的形成时间，see William Mitchell, An Essay on the Early History of the Law Merchant,The Lawbook Exchange,
Ltd.,1904,p.100.






〔50〕Cfr.Mario Sbriccoli, Storia del Diritto penale e della giustizia,Tomo I,scritti editti e ineditti（1972-2007）, Giuffrè, Milano , 2009,pp.
355ss.




〔53〕Véase Jesus Zamora Pierce, El Fraude,Editoriale Porrua,Mexico,2003,pag.5s. Cfr.Luigi Carofalo, Stellionatus: storia di una parola,






























行为的标的物（第 2069条）。〔54〕不难看出，第一种行为是对罗马法中的 Stellionatus的案型 4、5、6的概














〔62〕Voir Joseph-André Rogron, Les codes fran觭ais expliqués par leurs motifs, Première partie, G.Thorel, Paris, 1847, p.423.
但《法国民法典》关于 Stellionnat的规定已被废除。之所以如此，乃因为它首先受到了 1855年 3
月 23日颁布的关于抵押的公示的法律〔55〕的动摇，通过公示抵押权据以设立的法律行为减少了抵押
他人之物成立的可能性。尽管如此，抵押他人之物仍然可能给粗心大意的债权人造成损害。所以，























黎法院在 1834年 1月 13日作出的一个判决中持肯定说。理由是立法者在该条中用的“窃盗”一词含
义宽泛，包括一切类似于盗窃的行为。诈骗的效果与盗窃的效果相同，都是用非武力的方式不法获取


















































〔68〕参见同上书，第 287页。这两条中的 Estelionato，为与李浩培等人翻译的 1804年版的《法国民法典》中对该词的译法保持一
致，改原译的“诈骗”为“假冒”。
〔69〕Voir Marcel Planiol, Traité élémentaire de droit civil,Tome Deuxième,Paris,1926,p.339.






































Abstract:The Roman law establishes the crime of fraud in the object, and treats the booty of
fraud by analogy with the rules of dealing with the stolen thing. It does not recognize that the
fraudster and his successor can obtain the ownership of the object of fraud, and does not consider
the possibility that the fraud victim will transfer the object to a bona fide third party, forming a
loophole in the law. Paul, or the editor of the“Digest”closed it, allowing these third parties to be
free from recourse, thus opening the door to obtaining the object by reason of good faith of the
acquirer. The French Civil Code adopts the concept of fraud in subject that formed in the 19th
century, while retaining the Roman concept of fraud in the object, thus forming a dual system
that deals with the booty of theft and deception, the latter has gained prominence. Inheriting the
French route, the old Argentine Civil Code uses both the old and new concepts of fraud, but only
stipulates how to handle booty of fraud involved in the former concept of fraud, it seems to leave
legal loopholes. Moreover, the Code puts the handling of fraudulent booty of the former type of
frauds under the framework of tort law, thus reducing the claim for restitution of the owner of the
booty to the claim for damages and worsening his condition. Does China' future civil code and her
future civil law theory have to distinguish between booty through theft and through deceptions?
The answer is yes. Because there is no dispositive action in theft and there is in fraud, the circu-
lation of booty through theft should be subject to stricter restrictions than the circulation of the
booty through deception.
Key words : fraud, fraud in object, fraud in subject, booty of theft, booty of fraud, acquisi-











〔76〕参见［日］大谷实：《刑法各论》（新版第 2版），黎宏译，中国人民大学出版社 2009年版，第 243页。
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